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CHAPTER FOUR

Atlythmaking in the

Rule-of-Law Orthodo*y

FRANK UPHAM

rHE MANTFoLD EFFoRTs by Western development institutions to en-
courage and sometimes compel developing countries to create the rule
of law often rest on a very formalist conception of the goal-that is, re-
gimes defined by strict adherence to established legal rules and free-
dom from the cormpting influences of politics. Rule-of-law promoters
contend that such reforms are essential to establishing stability and norms
that encourage investment and sustainable economic growth in the de-
veloping world. [n evaluating this new rule-of-law orthodoxy that has
emerged in the development business in the past decade and a half, I
question some of its underlying assumptions, including this idea that
economic development requires formalistic rule of law and the notion
that the rule of law is actually apolitical in economically developed de-
mocracies like the United States.

The foundation of my argument is that law is deeply contextual and
that it cannot be detached from its social and political environment. This
is iust as true in developed countries as in developing countries, but this
truth is absent from the new rule-of-law orthodoxy. Two important con-
sequences follow from this failure to acknowledge the political nature
of law, particularly of U.S. law. First, it leads to an underestimation of
the difficulty and complexity of legal development.r If law can be seen
as a set of neutral rules, or at most institutions, different national legal
systems can be formally compared and modeled, and successful models
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can be transplanted into countries with failed systems, much as busi-
nesses adopt "best practices" in manufacturing processes, inventory
management, and so on. Law, in other words, is seen as technology when
it should be seen as sociology or politics. second, the denial of the uni-
versally political nature of law has led aid providers to act as though
law is good and politics is bad. Besides the irony of a movement that
advocates democracy while denigrating politics, the result is the quix-
otic quest for an impossible ideal where impoverished developing coun-
tries are expected to strive for a pristine rule of law that their developed
counterparts have not achieved. More important, the distaste for poli-
tics has led legal reformers to avoid it and to try to build legal systems
outside of and in opposition to it, where property and contract rights are
seamlessly enforced without reference to their political and social con-
sequences. Not only will such an enterprise inevitably fail, but also it
would often be undesirable even from the largely economic perspective
of the institutions that dominate the law and development movement.

The Rule-of-Law Model

Given the substantial attention and money that development organiza-
tions now direct to rule-of-law assistance, one would assume that there
is a carefully elaborated model of law and deveropment based on em-
pirical evidence from the developmental periods of westem economies,
what has worked and not worked in the developing world over the last
fifty years, and the experience of the previous period of law and devel-
opment in the 1960s. If such a model exists, however, I have not found
it.2 Instead, one finds a series of assumed legar systems that seems to
have emerged fully formed from the pages of a high school text on U.s.
democracy, and not a very sophisticated text at that. Advocates of rule
of law extrapolate from weberian sociology and the imagined experi-
ences of westem capitalism to the rest of the world. universal theories
of the interdependence of legal form and economic activity lurk behind
the rhetoric of the rule of law without a great deal of intellectual agoniz-
ing over exactly lvhat this form of law entails, how it relates to economic
activity, or how it fits in different political, social, and institutional con-
texts. The result is a formalist model of law detached from the social and
political interconnections that form actual legal systems ever5rwhere.

This view of law rests on two assumptions about law and society. The
first is that the description of law as a system of rules can be a reliable
guide to understanding legal systems. The second assumption has two
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parts: one, that law's primary role in society is dispute resolution; and
two, that society depends on formal legal adjudication for stable and
predictable dispute resolution. I examine each of these assumptions in
turn, not in the abstract but by drawing on the writings of two promi-
nent advocates for legal reform in the developing world: Ibrahim Shihata,
former general counsel of the World Bank, and Hemando de Soto, Peru-
vian author of The Other Path.

TheWorld Bank Model

At the end of the 1980s, in an effort to increase the effectiveness of the
World Bank's development loans, its legal staff began to address what it
calls "govemance" issues in borrowing countries. Concemed that the
way power is exercised in developing countries may contribute to the
inefficient use of World Bank funds, yet constrained by its Articles of
Agreement from considering political criteria in its lending, the general
counsel of the World Bank in those years, Ibrahim Shihata, drafted a

memorandum that distinguished govemance from politics and identi-
fied the former as a legitimate consideration h the awarding of bank
loans.

ln general terms, Shihata equated governance with "good order"; in
more specific terms, he called it the rule of law, which he defined at one
point as a "system based on abstract rules which are actually applied
and on functioning institutions which ensure the appropriate applica-
tion of such rules" (emphasis in original). Such a system, Shihata claimed,
provides a legal foundation for social stability and economic growth and
is a prerequisite for the effective use of World Bank assistance:

Reforms cannot be effective in the absence of a system, which trans-
lates them into workable rules and makes sure they are complied
with. Such a system assumes that: a) there is a set of rules which
are knowninadvance,b) such rules are actually in force, c) mecha-
nisms exist to ensure the proper application of the rules and to
allow for departure from them as needed according to established
procedures, d) conflicts in the application of the rules can be re-
solved through binding decisions of an independent judicial or
arbitral body, and e) there are known procedures for amending
the rules when they no longer serve their pu1pose.3

Shihata went on to state that, in the absence of such a system, the
fates of both individuals and enterprises will be left "to the whims of the
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ruling individual or clique" and that only such a system can Provide the
"general social discipline" that makes economic reform possible.

Shihata's views are echoed throughout subsequent World Bank lit-
erature. A few excerpts from the Bank's website are illustrative:

Legal and |udicial systems that work effectively, efficiently, and
fairly are the backbone of national economic and social develop-
ment. National and international investors need to know that the

rules they operate under will be expeditiously and fairly enforced.

Ordinary citizens need to know that they, too, have the surety and
protection that only a competent judicial system can offer.{

Without the protection of human and property rights, and a
comprehensive framework of laws, no equitable development is

possible. A government must ensure that it has an effective system

of property, contracts, labor, bankruptcy, commercial codes, per-
sonal rights law and other elements of a comprehensive legal sys-

tem that are effectively, impartially, and cleanly administered by a
well-functioning, impartial and honest judicial and legal system.s

A competitive business and colporate sector is built on the foun-
dation of strong property rights, ease of company formation, cor-
porate governance, the availability of flexible collateral mechanisms
to support the availability of credit, and reliable insolvency sys-
tems to minimize lender risk and encourage the rehabilitation
of viable firms in financial difficulty. Laws and legal institutions
also underpin fund raising and securities trading through well-
regulated securities markets.6

It is hard to argue that an effective, efficient, and fair judicial system
is not a good thing or that a country will be better off without "an
effective system of property, contracts, labor, bankruptcy, commercial
codes, personal rights law and other elements of a comprehensive legal
system that are effectively, impartially, and cleanly administered by a

well-functioning, impartial and honest judicial and legal system," and I
will not attempt to do so. [,ater in this chapter, however, I wi]l elaborate
on my objections to the type of rhetoric exemplified by the above quotes,
but at this point, three observations will suffice:

o These statements are platitudes, with no more precise meaning than
"a well-educated citizenry is the first guardian of democracy" or
"ask not what your country can do for you, but what you can do for
your country."
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. They present an exclusive path to development, using phrases like
"a govemment musf ensure" and " investors need to know,, and state-
ments that legal systems "are the backbone of national economic
and social development" without which "no equitable development
is possible." They leave no sense that there may be other paths to
development other than through an effective, efficient, and fair le-
gal system, and they imply that nothing can happen until these
institutions are perfected. There is no acknowledgment of the vari-
ety of types of development or the possibility of different sequences
within the development process.

' These statements are evangelical. They advocate a course of action
based on faith in social perfection, in this instance, a perfect legal
system, which in turn produces a transparent and equitable order.
There is no room for ideological compromise, no hint that building
such a system might be difficult and costly, or that other necessities
of development might have to be sacrificed to build it.7

The World Bank is by no means alone in this embrace of the new rule-
of-law orthodoxy. "The rule of law, not men" is a standard maxim of
U.S. politics. Politicians of every stripe repeat it as a mantra, perhaps
sincerely, while running on platforms that explicitly promise a poritical
makeover of the currentiudiciary. Law professors urge the protection of
the fragile institution of the rule of law in the face of centuries of politi-
cal manipulation of the U.S. judiciary. "Rule of men,, has the corurota-
tion of arbitrariness, corruption, and instability; "rule of law,'promises
procedural fairness, honesty, and consistency. fustice Antonin scalia has
also weighed in favor of a rule of law that is a "law of rules,,, as opposed
to a more sloppy law that allorus "men" to influence outcomes.E There is
also a general agreement that markets and rule of law go hand in hand.
without the slightest textual basis in the u.s. Constitution, the u.s. su-
preme Court has declared that special efforts should be made to pre-
serve economic rights because markets require stability.e For other types
of rights, stability is apparently less important. Retuming to the law and
development context, the u.s. congress has most recently put these sen-
timentsinstatutory form in the AfricanGrowth and opportunities Act.ro
In other words, the world Bank and other intemationar development
institutions are not plowing new ground; they are simply attempting to
put into action some of the central platitudes of u.s. legal and political
ideology.
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De Soto and the Eails of Informalisrt

The rhetoric of the rule of law does not emerge solely from Washington
sources. It has eloquent advocates elsewhere, the most powerful of whom
is Hernando de Soto.rt De Soto has provided an empirical basis for the
assumptions of the World Bank model of the rule of law, but he has
done so in a deeply paradoxical way-not by describing the failure of
development without law but by describing its triumphs. As such, de
Soto provides an extremely revealing example of how the imagined
world of the rule of law blinds us to the reality of economy and society
and makes it impossible to imagine alternative sources for the stability
and fairness that all the participants in this debate desire.

lnThe Other Path, de Soto describes the success of informal elements
in Peru's economy in achieving economic growth and social mobility,
despite the lack of formal legal protections. He convincingly claims that
Peru's official economy had become so encrusted with legal and regula-
tory formalities that virtually all economic growth within the official
sector had ceased. He describes the success of informal actors, usually
poor immigrants to Lima from rural areas, in establishing stable sys-
tems of production and exchange without rules to define entitlements
or formal institutions to settle disputes. Although de Soto sees informal-
ity as ultimately limiting growth, he contrasts the vitality of the informal
sector with the stagnation of Peru's formal economy.

The phenomena that de Soto describes provide powerful evidence of
the possibility of sustained and complex economic activity, at least on
an individually small scale, without structure or protection provided by
a formal legal system. The lesson more commonly drawn from de Soto,s
work, however, is that the isolation of poor Peruvians from law has seri-
ously limited their economic opportunities and, in turn, the general eco-
nomic growth of Peru. Instead of weakening their faith in the need for
formal law, de soto and those influenced by him call for the official rec-
ognition of the informal economy and its inclusion within a dramati-
cally restructured formal legal system. They argue that legalization of
the rights of those in the informal sector under this new regime would
give them greater access to credit and legal protection for large-scale
investment.

De Soto envisions a legal system that would operate within a deregu-
lated economy stripped of virtually all of the government intrusion that
has stifled the Peruvian economy and outside of which the informal
economy flourished. It would be an economy much like that envisioned
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by shihata. The market would allocate resources efficiently through the
operation of Adam smith's invisible hand. Lndividuals and corporations
would have clear property and contract rights that would be more or
less seamlessly interpreted and enforced by the courts. Government,s
role would be limited to responding to instances of market failure.

so far, so good. It would be hard to dispute that vigorous entrepre-
neurs who have thrived under a thoroughlycorruptregime without any
legal rights whatsoever would not do even better under an honest pro-
market regime. I may argue that de soto and his followers are naive in
dreaming the same dreams as shihata or the u.s. congress, but that is
not what is most perplexing about this school of thought. what is most
perplexing is that they have amassed rich empirical data about economic
and social success in the real world of corruption and govemment in-
competence and yet appear totally uninterested in the lessons that these
data may hold for developing countries. More specifically, they seem
uninterested in the possibility that a formal legal system of the type they
advocate could stifle growth or that courts would face the apparmt con-
flictbetween the application of rules and economic growth. Nor do they
consider the possibility that the formal legal system they envision could
not exist within the context of real-world politics. They seem to assume
that those whose interests would suffer from the mechanical operation
of the market and the rule of law either would not have legitimate av-
enues to oppose its operation or would choose not to do so out of an
appreciation of the greater good. Also left out of the calculus is any cost-
benefit analysis. Even if one assurnes that a formal legal system of this
type is possible and that it contributes to economic growth, it remains
an open question whether it is worth the cost, including of course, the
opportunity cost of the financial and human resources necessary to es-
tablish and maintain such a system.

However, the apparent disinterest in investigating the practices that
have provided social stability and investment security and fostered
growth in the informal sector in Peru is the most surprising omission of
de soto and his followers. ln seeming defiance of their own evidence,
they leave untouched the assumption that productive capitalism cannot
develop without formal adjudication, scrupulously enforced contracts,
and inviolable property rights. They are not interested in whether the
informal practices that supported growth in Lima could be replicad else.
where or whether they might be superior, at least in a cost-benefit sense,
to a formal legal system. De soto never considers, for example, whether it
might be more cost effective to introduce some of the successful informal
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mechanisms into the stultified formal sector, instead of formalizing the

informal sector.
Equally striking is the failure, not only of de Soto but also more Puz-

zling of shihata and the world Bank, to investigate examples of infor-
mal economic growth in other parts of the world. There is a substantial

literature on the possibility of social order and economic growth in the

absence of formal law in the United States (and in |apan, which I discuss

in the next section), but it is worth noting here the experience of the

People's Republic of China (PRC) and the Chinese diaspora.'2It is diffi-
cult to imagine a developing country of any size that has outperformed

the PRC economically or socially over the last two decades. China's

economy grew on average 9.7 percent from the beginning economic re-

forms in 1978 to the late 1990s.13 Nor has China had any difficulty at-

tracting foreign capital, with more than $53 billion in foreign direct in-
vestment in 2003 alone. Furthermore, although China is suffering from
growing social dislocation, disparities of wealth, and official corruption,

its record in these areas is better than that of most developing countries.

Most important for our PurPoses, the PRC has achieved this growth
without a legal system worthy of the name. No one would claim that

China has had the legal institutions envisioned by the World Bank dur-
ing most of this period, and yet, except for a series of conferences by the

Asian Development Bank, there has been little interest in finding out
how this has been done or whether it can be replicated elsewhere.r{

Norhas the rule.of-law movementpaid muchattention to theeconomic

success of ethnic minorities. Although this general topic is too extensive

to deal with here, the experience of the Chinese in Southeast Asia presents

an example of "lawless" growth that is even more striking than China's

recent successes. In China, at least the economic growth was legal in the

sense of taking place with the approval of the regime; for the overseas

Chinese, economic success has frequently taken place in defiance or cir-

cumvention of formal legal norms, so much so that one commentator has

referred to the Chinese in Malaysia as "guerilla capitalists."rs Some ob-

servers of overseas Chinese capitalism share de Soto's concem that doubfful

legal status limits growth and tectrnological innovatiory but it is unclear

whether these problems arise from legal informality or the constant po-

litical uncertainty and racial hostility that the Chinese have faced in most

of Southeast Asia. It is clear, however, that the overseas Chinese within
these societies have had economic success despite legal uncertainty and

that their success has ofterU if not universally, outpaced that of the ethnic

maiorities, who have enioyed full legal protection.r6
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It is possible, of course, that overseas Chinese and the pRC might
have enioyed even greater economic success had they had the advan-
tage of a fully functioning legal system of the World Bank type.rT In-
deed, it may be impossible to argue in the abstract with the desirability
of the characteristics and results that shihata and de soto ascribe to the
rule of law: that contracting parties should be required to perform the
substance of their promises or pay compensation, that business people
should be able to predict the requirements of licensing procedures and
to receive the license when they are able to meet those requirements, or
that investors should not be sulprised by rule changes that deprive them
of a retum on their investment or, worse, the value of the investment
itself. But even if we assume that these are theoretically attractive at-
tributes, before we conclude that the rule of law should become an im-
mediate goal for developing societies, we must be convinced that it is a
possible goal and the benefits of achieving it will be greater than the
cost. Rule-of-law building is not worth spending money on unless the
imperfect institutions created by such expenditures will have beneficial
effects that outweigh their costs and any harm they create. To investi-
gate the possibilities, costs, and varieties of the rule of law, in the next
two sections I examine two highly successful economies of the twentieth
century-those of the united states and Japan. Through an examination
of their legal systems and their relationship to the rule-ofJaw ideal, we
can get a more sophisticated sense of what the role of law is, what it
entails, and what altematives may exist. I start with the united states,
the most vigorous advocate and practitioner of the rule-of-law develop-
ment model.

Myths and Realities of Law and Practice in Developed countries (I):
The United States

The rule-of-law ideal mightbe summarized as universal rules uniformly
applied. It requires a hierarchy of courts staffed by a cadre of profes-
sionally hained personnel who are insulated from political or other
nonlegal influences. The decision-making process must be rational and
predictable by persons trained in law; all legally relevant interests must
be acknowledged and adequately represented; the entire system must
be funded well enough to attract and retain talented people; and the
political branches must respect law's autonomy. To casual observers,
the epitome of the rule of law is the united states, and the United states
is a leadingexponentof the new rule-of-law orthodoxy. whenwe look
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closely at the U.S. legal system, however, we find few of these charac-
teristics.

Rule by Politicized ludges, Not Inu

The judiciary is a good place to begin. The U.S. judiciary is permeated
by politics, especially when compared with the judiciary in legal sys-
tems influenced by the civilian tradition of continental Europe. Most
state judges are elected and serve for a term of years. They belong to
political parties and are chosen for their allegiance to partisan platforms.
If they are not constantly aware of the effect of their important rulings
on the electorate and their party's leaders, they will not be reelected,
and they will cease to be iudges.

The case of Rose Bird, the Chief fustice of the California Supreme
Court who was removed from office by California voters for her stub-
bom opposition to the death penalty, is one of the best-known instances
of judges being punished for fidelity to their vision of the law, but more
typical is the recent transformation of the Texas judiciary at the hands of
competing commercial interests.rs ln the early 1980s, wealthy trial law-
yers succeeded in transforming the historically pro-business Texas Su-
preme Court into an "all-Democratic, lawsuit-friendly court that began
upholding enormous iury verdicts against corporate and medical de-
fendants." In response, corporations and doctors struck back and re-
versed the court's politics, again through partisan elections, so that by
the mid-1990s, the winning record of defendants before the court had
risen from 40 to 83 percent. By 20C[., with a govemor running for presi-
dent as a "compassionate conservative" using his interim appointment
powers to portray a picture of moderation, the pendulum had swung
back once again toward the center.

All parties to such controversies claim that their position is faithful to
the correct interpretation of the law and that their opponents'positions
are politically motivated distortions of the law. What is striking about
these arguments and vital to understanding the psychological hold of
the rule-of-law orthodoxy is that many, if not most, of the participants
on both sides sincerely believe that their side alone is being faithful to
the letter of the law and that the other side, most charitably put, is mis-
taken. The sincere belief in these claims and their effectiveness as politi-
cal tactics does not, however, make them true.

If we move from the state to the federal judiciary, the picture is more
complicated but fundamentally similar. Federal iudges are appointed,
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not elected. They serve for life, subject onry to impeachment for egre-
gious misbehavior, and- the story of the poriticaly conservative judge
becoming a liberal on the bench (or the reverse) is rare. The inspiring
stories of life tenure giving judges the security to grow in their jobs or to
adhere to principle should not blind us to the reality of the appointment
process, however. It is overwhelmingly political, and, the occ-asional Earl
warren or Hugo Black notwithstanding, federar judges rarery experi-
ence substantial conversions. It would be difficult to imagineit other_
wise, because they are usually appointed when they 

"r" 
ii th"i. fifties,

after decades of professional and political activity. of course the ulti-
mate proof of the infrequency of judicial bench conversions is the rore of
judicial appointments in federal politics, both during presidential elec-
tions and in the relationship between the president, who nominates fed_
eral judges, and the senate, which must confirm them. If judges often
acted inconsistently with their prior political views, judicial-appoint_
ments would not loom so large in political campaigns.

More striking, if less obvious and well known, thin the open political
behavior of those appointing judges is the political engageme.rt of ,it-
ting us. judges. |udge Richard posner of the court of afpeals for the
seventh circuit, for example, published a book in 2000 aij"ing for the
prosecution of Presiden_t clinton for perjury in the Monica Lewinsky
affair while the office of Independent counsel was considering that very
issue. Although controversial, this action was not generally criticized as
crossing the bounds of judicial propriety. Indeed, after ttre remarkable
case of Bush a. Gore that decided the 2000 presidential election, several
supreme court justices took to the road to discuss the decision.

Despite unending proclamations of fiderity to precedent, political
neutrality, judicial restraint, and other regal virtues, u.s. judges over-
whelmingly follow their politicar preferences when the opplrtJniry pre-
sents itself. As mentioned above, the most powerful evidlnce of this fact
is the amount of attention given to judicial appointments in presidential
campaigns and senate confirmation hearings, but more direct examina-
tion of judicial behavior bears out this common-sense observation. A
1993 study by social scientists refhey segal and Harold spaeth on the
implementation of judicial restraint by supreme court justices between
1953 and 1989 serves as an example.re rhe authors studied the voting
pattems of justices on the warrery Burger, and Rehnquist courts in cases
involving labor rights, civil liberties, federaris*, *i economic regura-
tion and compared them with the justices' professed fidelity to judicial
restraint. The result was that justices, whether liberal or conservative,
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were only restrained when it suited their preexisting political prefer-
ences. Otherwise, they found some reason to overcome their devotion to
restraint. ln a testament to the power of the myth of the apolitical, for-
malist rule of law, one of the worst "offenders" was |ustice Felix Frank-
furter, an icon of judicial restraint in the eyes of generations of law pro-
fessors and students.m

S t r uc t u re d I r r a t ionali ty

It is not just the politicization of the judiciary that contradicts the for-
malist model. Four fundamental aspects of the structure of the U.S. legal
system make the World Bank version of the rule of law literally impos-
sible. First, federalism guarantees, indeed celebrates, national inconsis-
tencies in legal rules and results. Each state enjoys its own legislative
and iudicial sovereignty, limited only by the supremacy clause of the
federal Constitution. As a result, most laws goveming commercial or
financial activity are state laws and vary throughout the fifty-one juris-
dictions. Model codes such as the Uniform Commercial Code substan-
tially reduce the disparities in many areas but do not eliminate them.
Nor do they touch the procedural and institutional differences that make
"forum shopping" an integral part of much commercial and products
liability litigation.

It is not, for example, coincidence that the vast majority of large Ameri-
can corporations are incorporated under the laws of Delaware. Nor is it
because most major corporations are headquartered in Delaware. Dela-
ware has triumphed in the interstate competition to attract corporate
registration feei and related business because it created a legal reglme
that most corporations have found more attractive than those found in
their states of origin. Far from being condemned by legal scholars or
politicians, this type of interstate legislative competition is valued as
creating a series of laboratories of legislation on the one hand and pre-
venting states from stifling economic activity by creating legal regimes
less favorable to corporations on the other.

The second structural aspect of the U.S. legal system that deviates
substantially from the rule-of-law orthodoxy is the jury system. As with
federalism, there are myriad reasons why one might want a jury system,
particularly in criminal trials, but fidelity to the rule of law is not one of
them. whether one defines the rule of law as the rational application of
rules to facts or more abstractly as the rule of law, not men, juries simply
do not fit. )uries are in theory limited to deciding questions of fact and
are generally prohibited from relying on their own interpretation of
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one side has vastly more talent and money than the other, so much so
that the weaker party is not likely even to bring the matter to litigation,
much less win if it did.

One might expect h instances in which one party has markedly greater
resources or a clearly more effective attorney that the judge would have
an obligation to step in to correct the imbalance. Such is not the case in
common law legal systems, in which the judge plays a role more akin to
a referee than to a seeker or guarantor of jtrstice or fidelity to rules. The
judge is not ethically required to redress inequalities of resources, tal-
ent, or dedication that threaten to lead to inaccuracy or injustice. Nor is
he or she to structure the trial so that truth will emerge or prevent an
advocate from misleading the jury with a deceptive cross examination
that remains within the bounds of legitimate zealousness. The judge's
role is to create a space where the opposing lawyers can compete, within
the rules to be sure, but with their primary obligations to their clients,
not to the law. Then, at the end of the competition between frequently
mismatched lawyers, the judge turns the result over to a group of citi-
zens whose legal education is usually limited to television shows.2l

A final anomaly of the U.S. legal system as an exemplar of the new
rule-of-law orthodoxy is the extreme reluctance on the part of federal or
state govemments to make the law available to people with little or no
means.z Perhaps the most fundamental norm of the rule-of-law ideal is
the uniform application of the law, without which the universality of
norms, their rationality, indeed their substantive content, mean noth-
ing. Society will not reflect the benefits of the rule of law if the rules are
not enforced evenhandedly or if one side to a dispute does not have the
resources to bring the matter to the attention of the law. Despite the
simplicity of this concept, the U.S. goverrrnent has never devoted even
a fraction of the resources necessary to ensure that the poor have access
to the courts. In recent decades, the United States, for example, spent
approximately one-ninth as much per capita on civil legal services for
lower-income persons as England.ts The implication is that the uniform
application of law is not important enough to spend significant resources
on, which is a policy judgment that seems unlikely if Americans were as

convinced as Shihata and de Soto that the rule of law is indispensable to
economic growth or stability.

Legitimat ely P oliticizeil lnstitution

The above discussion is intended to convince the reader that the U.S.
legal system is a thoroughly and intentionally politicized institution. It
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is emphatically not intended to portray the legal system as in any way
illegitimate, ineffective, or undeserving of potiti"ri or intellectu"i ,,rp_
port. It is important in this context to remember several aspects about
politics. Politicization is not equivalent to corruption. Also, politics is
the lifeblood of all regimes, especially democratic ones. unfoitunatery,
the rule'of-law orthodoxy equates politics with corruption. Law ana judg-
ing are supposedly clean, procedurally transparent, and stable; politics
is dirty, procedurally opaque, and chaotic. Consequently, the sins of
corrupt judges in developing countries and elsewhere are conceived of
as the result of political interference, and an "independent judiciary,, is
defined as one free of any political influence, without any consideration
of whether such a judiciary is even possibre or advisabre. Instead of this
focus on the depoliticization of the judiciary, intemational financiar in-
stitutions and other intemational purveyors of the new rule-of-raw or-
thodoxy should be concemed with the iudiciary's legitimacy and effec-
tiveness, not its political purity.

The question then becomes not whether courts play a politicar rore
but how that role is structured and managed. tn tire'u"iLa states, it
appears to be handled very well. poritics in the u.s. judiciary has not red
to the "telephone justice" of Russia, where the judges ro-"ti-", 

"hangetheir minds at the order of a poritician, or the ,,lo-cal protectionism,, of
China, where the courts favor rocal entelprises because rocal govern-
ments control their budgets. U.s. justice is a deepry institutionalizfu rorm
of politics that operates over relatively long timl ipans-either the terms
of elected state iudges or the poriticai cycles of presidenti"tty 

"fpoir,teafederal ones' More fundamentally, it operates within u r"ry.#o- p*
litical spectrum. The difference bet*reen Democrats and Republicans is
tiny compared with the differences among political interests in many
othgrcguntries, and judges, whether erectediithe state lever orappointed
at the federal, are likery to be moderates within their parties. i., *ort
u.s' jurisdictions, it is arso true that parties rotate in power, so that thejudiciary is not totally dominated by one party or one political view.

rmportant consequences flow from poritic"i rtuuitity. Because judges,
political preferences are concentrated at the middle oithe political spec-
trum, their socialization to their rores as judges, arthouitr superficial
compared with civil law countries such as fapan, is more-successfur in
overcoming personal preferences than it would be if political differences
among them or within society were more dramatic. Equalry important,
most cases wil not pose issues that appear poriticar to mostpdges. as
opposed to persons at more extreme ends of the politi"rl spec't ri.,, they
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accept the legitimacy of both positions in the vast maiority of cases

brought before them. The result is a stability of doctrine that appears

like "the rule of law" but owes more to the political stability of the United

States than to the political independence of the U.S. iudiciary.
The difference between U.S. judges on the one hand and Russian or

Chinese judges on the other, therefore, is more complicated than might
first appear. If the "telephone justice" of Russia is motivated by a finan-

cial interest in one of the litigants' success, the issue is one of corruption
and is distinct from questions of the neutrality of the judiciary, politics,

or the rule of law. For example, corrupt Russian iudges who affirm the

decision of a corrupt bureaucrat are more like that bureaucrat than they

are like an honest judge. If, however, iudges decide for one litigant over

the other because they are convinced that that decision is better for
society and will strengthen their political allies, then the comparison
with U.S. judges becomes more a matter of degree and institutional
style than one of principle. Similarly, if Chinese judges decide for a

local litigant because otherwise their budget will be reduced or they
will not be able to get desirable housing, this is corruption, and it is the

equivalent of a bureaucrat denying a license because the licensee would
compete with local industry. If, however, the conference of iudges
within the particular court discusses the case and decides that one re-

sult is more consistent with the guidelines set out by the National
People's Congress as interpreted by the Chinese Communist Party, then

we again have an institution that is comparable to U.S. courts and par-
ticularly to appellate courts, where negotiated, collegial decisions are

the norm and where political preferences are arguably even clearer
than at the trial level.

This discussion may seem both shocking and wildly implausible. How
could the Russian or Chinese judiciaries be compared to the American?
I agree that the U.S. legal system is incomparably better, but the reason

is not that the U.S. judiciary is independent of politics and the Chinese

and Russians are enmeshed in it.Itis that theChinese and Russian judges

are much more likely to be cormpt, to be part of corrupt institutions,
and to be so poorly paid and educated that resisting corruption simply
does not make practical sense. Although this distinction may make little
difference if you are a politically naive and unconnected litigant-as
most foreign enterprises or financial institutions are likely to b*it makes

a great deal of difference if one is prescribing a formula for China or
Russia to use in building an effective judiciary.
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Myths and Realities of Law and Practice in
Developed Countries (II): |apan

One would think that postwar |apan would be an obvious model for the
rule-of-law movement. fapan was the first non-Westem economy to
develop, it did so relatively quickly, and it did so under a democratic
regime. To my knowledge, however, legal reformers seldom consult the

fapanese experience. A possible reason is lack of knowledge about Ja-
pan, but rule-of-law advocates are not generally known for letting a lack
of local knowledge stop them from advising on appropriate strategies.
A more likely explanation is the institutional structure of the movement,
particularly its fragmentation into national factions. A U.S. aid organi-
zation is not likely to approve a contract for the dissemination of the

Japanese model. Perhaps most important, however, is the general sense,

often encouraged by the ]apanese themselves, that |apan is culturally
unique and that whatever happens there is of little practical use to oth-
ers. Closely related is the argument that consultingJapan's legal experi-
ence would be worthless because fapanese life is hardly affected by law,
that law is irrelevant to most fapanese and disfavored as a means of
dispute resolution, and that the )apanese economy is ruled by powerful
bureaucrats unhindered by legal restrictions.

I agree that law has played a less visible role in Japan than in the
United States but not for the cultural reasons assumed. Much of this
conventional wisdom is either exaggerated or simplistic, and I will try
briefly to correct some of these misunderstandings in the next section.2{
My purpose here, however, is not to argue that lapan should be a model
for legal development, although I see no reason why ]apan should be
less relevant than the United States. My primary point here is that the

|apanese experience stands, as does the American, in shalp contrast to
the assumptions of the rule-of-law development discourse.

lnadequacy of a Ailtural Explanation

ln the Middle Ages, when the English were still throwing litigants into
rivers to see if they would float, fapan had developed a legal system to
adjudicate competing land claims that valued procedural regularity, the
right to confront hostile witnesses, and objective third-party adjudica-
tion based on evidence instead of magic or divine ritual.s Even during the
Tokugawa period (1500 to 1867), seen largely as the heyday of neo{on-
fucian authoritarianism and the flat prohibition of the legal profession,
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formal legal institutions were overloaded with lawsuits, legal advice was
a significant industry, and legal justice was not impossible for even the
most downtrodden. By number of cases, commercial matters and debt
collection cases dominated, but the courts were used for disputes con-
ceming property rights and personal status as well.

Law continued to play a significant role in the eighty years of Impe-
rial Japan, and not solely as a superficial omament borrowed from the
West. Legal rules and litigation to enforce them became an important
tool in defending privilege and challenging it.6 Landlords exploited their
rights under the civil code, demanding rent legally, although perhaps
not morally, due, and tenants sued landlords for overreaching. Husbands
exercised their rights to quick and simple divorce, and wives countered
with suits for damages suffered because of their husbands' adultery.
Contracting parties sued each other for default, and neighbors sued each
other for irritating and harassing land use practices. Lawyers were nu-
merous, litigation was common, and the results were not always to the
liking of the political elite. The one exception was litigation against the
government, especially any direct challenge to the legality of govem-
ment action. There the courts were more circumspect. Some courts pro-
vided relief in the nature of torts, but success against the government in
administrative cases was rare.

The leading politicians within the Imperial Diet reacted to this blos-
soming of legal activity with horror. By the 7920s, they were passing
progressively harsher statutes to restrict litigation and protect the "beau-
tiful customs" of fapan's imaginary past from the cormpting influences
of law, individualism, and modernity, but to little avail. Eventually the
onset of militarism brought litigation rates, and not incidentally the num-
ber of lawyers, down drastically, but it was not until the advent of post-
war democracy that the govemment's efforts bore fruit in a more con-
ventional sense. The number of lawyers relative to population or gross
national product plummeted through the simple device of a legal limi-
tation on their number. For most of the second half of the twentieth cen-
tury, the government simply set the maximum annual production of
legal professionals, including judges and procurators, at five hundred.
The result was dramatic but entirely predictable. The number of law-
yers in the country actually shrank from the 1930s to the 1960s despite
significant population growth in those years., The number of attomeys
rose slowly but steadily thereafter and by 1995 had more than doubled
in absolute numbers, although the increase in per capita terms was sig-
nificantly less. Litigation rates are harder to characterize, butby one count
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they droppe d by 7 5 percent between I 883 and 1990.8 The absolute num-
ber of cases, as opposed to per capita rates, varied during that period,
ebbing and flowing in rough but clear positive correlation with economic
recessions. The number of judges and procurators remained virtually
constant from the immediate postwar period through the 1990s.

What is remarkable about this shrinking of the legal sector is that it
occurred at a time of rapid economic expansion and demographic dislo-
cation. That iS well illustrated by the share of the national budget spent
on the court system, which went from an already low 0.91 percent in
1955 to an infinitesimally small 0.36 percent in 1999.D Also striking is
the fact that from 1950 to 1970, the percentage of |apanese living in cities
practically doubled, presumably increasing the need for the social or-
dering of formal law.s Put simply but accurately, during the very same
period that the economy boomed and society underwent substantial
changes, the number of legal professionals per capita declined, the liti-
gation rate fell, and the size of the formal legal system relative to the
economy shrank substantially. It is difficult to exaggerate the impor-
tance of the juxtaposition of these phenomena to the topic of this chap-
ter. If formal legal institutions were necessary for either social order or
economic growth or even just weakly associated with it, one would ex-
pect the de-emphasis of formal law to have hindered growth. Instead, in
Japan a shrinkage of legal institutions is positively correlated with
growth, although no causal connection-that the lack of attention to for-
mal legal institutions created growth<an be proved.

Regulatory Enaironment

How could the ]apanese economy have flourished in the face of a set of
formal legal institutions that were steadily shrinking in relationship to
the level of economic activity, social change, and population? Although
rule-of-law advocates would not argue that economic policy should be
govemed by courts and poliry decisions made through litigation, an
important tenet of the rule-of-law orthodoxy is that there should be a
clear separation between private and public in the economy, tn fapan,
however, a legally established and maintained system of private incen-
tives is not the dominant explanation for the rapid economic growth
over the last fifty years.

Although there are forceful exceptions, the conventional explanation
is that the |apanese economy developed under the strong guidance
of a dedicated and talented cadre of powerful central governmental



94 FRANK UPHAM

bureaucrats that created what has become known as the developmental
state.3r ln this world, the bureaucrats of the Ministry of International
Trade and Industry (MITI) and the Ministry of Finance (MOF) decided
where )apan's resources should be invested. tn the argot of industrial
policy, they picked wirurers and then did their best to make sure their
choices were correct. The market played a crucial but passive role; it
was there to ratify MITI's choices and to reward the winners, but it did
not allocate investment resources as assumed by economists. On the
contrary, according to this view, the market had to be bypassed and
distorted both to provide emerging sectors the necessary resources and
to provide a soft landing for the losers. For the proponents of the devel-
opmental state model of Japan, the law played virtually no role.

The accuracy of this characterization of theJapanese state and economy
is strongly debated, with a major focus being the role of the bureaucrats
and whether they deserve credit for fapan's success or whether they
acted at the behest and under the control of ]apanese politicians. Al-
though potentially crucial for a general model of development and the
question of the relative roles of democracy and expertise, this issue is
not central to our immediate purposes. [n fact, I would argue that these
two viewpoints underestimate the role of private third parties in the
formation and implementation of economic policy.32 Whetherlapanese
bureaucrats acted on their own, as agents of elected politicians, or in
cooperation with the private sector, the crucial point is that they largely
acted outside of the formal legal system and were unaffected by it.
Again, it is important to note that I do not mean that they deprived
individuals or corporations of property or profits, although this did
happen on occasion.33 My point is that economic policy was discussed,
formed, and implemented largely through informal mechanisms that
were consciously shielded from the interference of the formal legal
system.

The administrative actors in this process were MITI and the MOF, for
industrial and financial policy, respectively, and whatever other minis-
tries were involved in a particular question. The private actors were the
trade associations of the involved industryorsome similar ad hoc group,
in some cases bridging two or more affected industries or sectors. The
implementing agents were most frequently cartels, facilitated by MITI
but directly enforced by the trade associations. These cartels were some-
times legal, formally approved by MITI or the Fair Trade Commission
(FTC). At other times, the cartels were legally informal, created through
consultation between the industry and MITI, sometimes with the
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understanding of the FTC, sometimes without. On rare occasions, the
FTC would object to a cartel's formation or attack an existing one.

What was almost completely missing during the entire postwar pe-
riod through the 1980s was intervention by the courts in the implemen-
tation of economic policy on behalf of private parties. Individual banks
undoubtedly chafed under some of the restrictions of the MOF, and in-
dustrial firms certainly disagreed with the cartel allocations of MITI and
trade associations and with the need for cartels in general. Disagree-
ments led to fierce and bitter battles among the players in a given indus-
trial field, but they rarely took their grievances public and even less fre-
quently to the courts. In fact, those few times when firms went public,
much less litigated, becamelegends knownbynicknameslike "the Naph-
tha War," the "Lions Oil Incident," andthe "sumitomo Metals lncident"
and are recounted in the popular media in the breathless terrs usually
reserved for sports or soap operas.

In short, it is hard to argue that the regulation of the Japzrnese economy
for the first three to four decades of the postwar period had many of the
institutional characteristics called for by the rule-of-law orthodoxy. Yet
it would be equally difficult to argue that the |apanese system was not
successful, not only in achieving economic growth but also in preserv-
ing civil order and a high degree of social iustice. Although this chapter
is not the place to discuss in depth the factors that made this possible, a
few are worth mentioning. First, the actors involved in economic policy
formation and implementation were stable institutions staffed by dedi-
cated and competent private and public bureaucrats. Whether it was
the corporations themselves, the trade associations that represented them,
or the ministries that had responsibility for their regulation, their staffs
were well educated and trained and usually stayed at or close to the
institution for their entire career. Second, there were pervasive and in-
stitutionalized means of communication between the public and private
institutions. The most famous is the amakudari (descent from heaven)
system-the process through which top ministry bureaucrats received
senior management positions in the private sector upon retirement from
public service. There was also informal interaction on an almost daily
basis between regulated and regulator. Third, there was little direct cor-
ruption in the public sector. Amakudari might be interpreted as a form of
corruption, but its effect was indirect and in any case far from the mas-
sive and explicit corruption of many public bureaucracies. Fourttr, the
politicians and the voters behind them always had a veto power if policy
failed disastrously or important interests were ignored.34 Fifth, in some
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big disputes between economic powerholders and victims of their preda-
tory practices, the courts intervened at crucial times and provided an
outside limit to the flexibility and arrogance of the insiders. Finally, as
we see in the next section, these regulatory institutions existed within a
society where most conflict was handled by informal mechanisms con-
sciously created to channel it away from the courts and other public
institutions that might bring it into the public sphere.

Dispute Resolution

Japan has managed conflict that fell outside of the regulatory context
described above throughmyriad informal mechanisms generally lumped
under the rubric of altemative dispute resolution. fapan is rightfully re-
nowned for such devices, but it will suffice here to look briefly at two
instances: one in the politically charged area of environmental disputes
and the other in the routine area of automobile accidents. They will give
us some sense of the way that Japan has dealt with the inevitable social
dislocation of economic growth without a legal system that fits the rule-
of-law development model.

Prior to the current decade-long recession, perhaps the greatest social
crisis faced by Japan in the postwar period was the environmental deg-
radation of the 1950s and 1960s. The ]apanese govemment was unable
to respond decisively to pollution, despite clear evidence that unre-
strained industrialization was destroying fapan's social fabric. The post-
war pro-development consensus made protest unpopular, and pollu-
tion victims had few allies in the Diet or the powerful ministries.
Opposition parties were able to control many local govemments but
unable to take effective action.

ln the end, it was a litigation campaign that broke the political logjam
and forced the central goverrunent to respond. The result was effective
and comprehensive regulation of industrial pollution that was stricter
than that of the U.S. and most of Europe, including schemes for the com-
pensation of pollution victims that for a time were considered models
for the rest of the developed world. What interests us here, however, is
the mode that ]apan chose to deal with environmental disputes subse-
quent to that era. Despite the demonstrated success of tort litigation in
exposing and redressing pollution, the Japanese government explicitly
rejected using the legal system for future conflict. Instead it established
bureaucratically managed compensation and mediation schemes to chan-
nel disputes out of the courts.
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The environmental dispute system was a direct response to a politi-
cal crisis, but it is representative of similar informal systems that cover
virtually every field of social interaction conceivable in a modem polity.
From divorce or adoption to human rights or employment, there is a
government-created conflict resolution scheme ready for potential liti-
gants. They range from conciliation attached to family courts to local
human rights committees under local government supervision. Many
casual observers of Japan attribute these devices to a cultural preference
among the |apanese for harmony and consensus over the divisiveness
of litigation. Others see a political conspirary to use references to culture
and tradition to keep political issues out of the courts, where they may
escape elite control. Undoubtedly both views have some currency: There
are historical antecedents for mediation in the Tokugawa period, and
the political advantage of bureaucratically administered mediation is
clear. What is of interest to us, however, is the success of these devices in
managing social conflict without direct resort to the formal legal sys-
tem.

Traffic accidents provide an excellent example of how this has been
achieved in fapan. As Tanase Takao, a leading fapanese sociologist of
law, put it:

[W]hile in the United States, except in minor injuries, people rou-
tinely bring their claims to lawyers, in )apan nearly all the injured
parties handle compensation disputes themselves without the aid
of lawyers. Only when they encounter extraordinary difficulty and
feel that, as a very last resort, they will have to use the court, do the
|apanese ask the help of lawyers.s

In his account, less than one percent of total accidents end up in court
and no more than two percent involve private attomeys at any stage.
For those who believe that harmonious dispute resolution is the natural
result of |apanese culture, it is striking that such was not always the
case. Litigation was corunon in the 1950s and peaked nlg77.Thereaf-
ter, the goverunent, the police, insurance companies, bar associations,
and the courts took measures that reduced the number of absolute cases
by two-thirds in a decade. It is not necessary to go into the details of how
this was accomplished, but it is important to note that there was nothing
spontaneous or uniquely Japanese about the process. On the contrary, it
was carefully structured to provide adequate compensation to accident
victims without the expense of the formal legal process. Nor was it de-
veloped without attention to legal rules. A key aspect of the process is



98 FRANK UPHAM

the provision of free legal consultation by police, insurance companies,
and even bar associations, but the emphasis in these consultations is on
the ability of the parties to handle the vast majority of accident claims
without litigation or professional involvement. The iudiciary played a

role by carefully and consistently simplifying liability rules and com-
pensation formulas, a task well suited to the )apanese judiciary because

it more closely resembles a tightly controlled and regimented bureau-
cracy than does its U.S. counterpart.

As is implied by the involvement of the bar and the judiciary in the
automobile accident scheme, legal institutions can play important sup-
porting and enabling roles in |apan's informal dispute resolution mecha-
nisms. Family court conciliation is another such example, although in
this instance the goal has often been the processing of complaints rather
than even rough fidelity to legal rights. In other areas, especially those
under the jurisdiction or policy sphere of particular ministries, processes

are conducted with considerably less involvement of legal rules, institu-
tions, or personnel. The common denominator for all dispute procedures,
however, is a concerted and largely successful effort to avoid the cost
and formality of litigation; and, to this extent, informal mechanisms such
as these and similar ones in every developed country may be a more
attractive route for developing countries to pursue than relying on the
creation of a full-blown "rule-of-law" legal system. Again, it is neces-

sary to stress that these systems have not arisen spontaneously from the
depths of japanese culture but were specifically designed by the gov-
emment to discourage parties from litigation. They are not, in other
words, uniquely fapanese; nor do they depend on a culturally submis-
sive population ready to compromise its interests in the name of har-
mony. They may depend, however, on a degree of intemal social cohe-
sion that many developing countries do not currently have. Even more
important, they clearly require an effective bureaucracy, another state
institution that is in short supply in much of the world. Even so, infor-
mality may still be preferable to the formality of a rule-of-law judiciary,
which is at least equally dependent on social conditions and vastly more
expensive.

lmplications for Deaeloping Countries

Both the formal legal mechanisms of the United States and the largely
informal mechanisms of fapan have served these two societies well in
the period under review, despite deviating from what the new rule-of-
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law orthodoxy would assume is necessary for economic growth.s What
lessons do these two examples have for contemporary developing coun-
tries?

The first and most important lesson may be that neither the Japanese
nor the U.S. legal system is likely to provide a useful model for other
societies. The U.S. legal system deviates substantially from the rule-of-
law ideal; it is massively expensive in terms of human capital, as well as

in purely financial terms; and its primary features are at least as attrib-
utable to political goals, ideals, and compromises as they are to efforts
to promote economic growth. The |apanese system was certainly cre-
ated with economic growth in mind and has operated with that goal
foremost, but the institutional requirements of the fapanese system seem
almost as historically dependent as the American. The relatively bal-
anced interaction of political, governmental, and private institutions,
each component of which was characterized by competence and sta-
bility, seems more suitable as a goal of development efforts than the
means.

Furthermore, each system has substantial flaws. The details of the
U.S. legal system are as likely to be cited as a politically created impedi-
ment to economic efficiency than as a foundation for it. Indeed, the fapa-
nese goverrunent has repeatedly claimed that the U.S. legal system is so
ineffective and unfair that it constitutes a nontariff trade barrier. The

|apanese system is also currently under siege, blamed for contributing
to the decade-long recession that has tamished the country's economic
"miracle." lndeed, it could be argued that the very institutions that served

Japan so well while it was a fast-growing economy are no longer suit-
able now that it is a mature one.

A second lesson is that the creation of a formal rule-of-law system of
the type advocated by adherents of the new rule-of-law orthodoxy may
well not be worth the cost. As I have argued, even the United States, the
country most insistent on the virtues of the rule of law for developing
countries, has chosen to depart from the model in fundamental ways,
and )apan was able to grow economically with a relatively shrinking
legal sector. If these societies grew without a formalist rule of law, why
should a developing country consider it a necessity? Of course, this does
not mean that the protection of basic rights is not necessary. Nor does it
mean that an effective formal legal system may not be politically desir-
able or that political stability may not be a prerequisite to growth, but it
does not appear that the formalist rule of law has been a major immedi-
ate factor in economic growth in these two countries. In fact, if one had



1oo FRANK UpHAM

to choose, it would be the informal systems of |apan that would seem
most useful to developing countries. One would urge caution, there-
fore, before recommending that a developing country divert significant
resources frorn more directly productive activities or, more important,
attempt to replace effective and inexpensive means of social order with
any formalist rule of law.

The last point-that legal transplants may displace indigenous insti-
tutions-deserves elaboration. The cost of importing a formalist legal
system is not solely the expense of courthouses and legal education or
the diversion of human talent into the legal profession. A more impor-
tant cost is the risk to existing informal means of social order, without
which no legal system can succeed. Although it is highly unlikely that
the transplanted system will operate as it did in its country of origin or
as intended by the borrowing cotmtry, it does not follow that it will have
no social effect.37 A legal system provides a powerful set of resources,
and those who see themselves as benefited will use such resources to
their own advantage. That is, of course, precisely what the creators of a
legal system wish for. But if the social context of a legal system is not
able to support the individual exercise of rights or if the incentives gov-
erning the use of the resources are not finely calibrated, the results can
be far from those intended. In other words, unless the creators of the
legal system get it exactly right, unexpected consequences will occur. In
a mahlre system, established institutions can deal with negative conse-
quences. However, in countries with new legal systems, especially ones
imposed or imported from abroad, preexisting institutions often lack
the experience, expertise, and, most seriously, political legitimacy nec-
essary to deal with unforeseen consequences of reform. Legal anarchy
can result in a society that has a new, formal legal system but lacks the
social capital, institutions, and discipline to make use of it.

The reason that advocates of the new rule-of-law orthodoxy are will-
ing to take this risk, in my opinion, is that they view the rule of law as an
indicator of social development.$ Such advocates hold a relatively un-
varying vision of the end product of legal reform efforts, without requi-
site attention to the social, cultural, economic, and political contexts within
which such efforts take place. Legal systems are so complex and so in-
tertwined with these contexts that the chances of large-scale legal hans-
plantation performing in the way intended, especially right off the bat,
are slim. Because the reformers are focusing on the expected result-the
formalist rule of law-rather than the new institutions' interaction with
the social context, it is difficult for them to perceive problems and react
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effectively to the inevitable surprises, which are certain to arise, particu-
larly if contextual factors are ignored.

I do not intend to discourage legal reform or the borrowing of legal
rules or institutions from other countries. Lndeed, some have argued that
legal transplants are the main source of legal change, not only in the

developing world, but everywhere. It would be foolish and futile to ar-
gue against it, and it would mean arguing against transnational legal
leaming. My point is a much more limited one and one that seems self-
evident to most students of the actual role of law in society. A legal sys-
tem is too complicated to be plarured from the top down. Any group of
competent legal scholars with the necessary audacity could devise a for-
mal legal system that would work well on paper, making the various
assumptions about human behavior, institutional capacity, and incen-
tive structures necessary to implement their worldview.

Unfortunately this exercise is akin to what the planners of the former
Soviet Union did with their economy. I doubt that we can expect any
greater success from the proponents of the new rule-of-law orthodoxy.
The problem with centralized economic planning, after all, was not that
the planners were stupid, ignorant, or corrupt; it was that an economy is
too complicated to be effectively directed over the long term by a central
authority. The design of a legal system faces the same issues. Even if the
assumptions about human behavior are correct, the knowledge of social
context is insufficient to calibrate perfect rules, and the legal institutions
are too weak to implement them on their own. As Robert putnam has
eloquently demonstrated about Italy,legal rules do not operate in a so.
cial vacuum. Identical rules can exist in dramatically divergent societ-
ies.s The secret to legal borrowing and to legal reform in general, there-
fore, is not merely attention to the foreign model or the institutional goa!
itmust indude close attention to, genuine respect for, and detailed knowl-
edge of the conditions of the receiving society and its preexisting mecha-
nisms of social order.
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CHAPTER FIVE

A House without
a Foundation

STEPHEN GOLUB

rHE RULE-oF-LAW oRTHODoxy, the dominant paradigm followed by
development organizations seeking to promote the rule of law in devel-
oping countries, is a flawed and incomplete approach.t As principally
practiced by multilateral development banks, which are maior sources
of rule-of-law aid, it concentrates on the reform of laws and legal insti-
tutions, particularly judiciaries.2 It is state-centered and "top-down" in
nature, focusing funds on government institutions and usually working
tfuough their top officials to design and implement projects. It conversely
minimizes support for civil society or building the legal capacity of the
poor. To the extent it does touch on such issues, it does so as adiuncts to
state-centered activities. The World Bank and to some extent the other
multilateral development banks apply the orthodoxy to build more
business-friendly and investment-friendly legal systems that presum-
ably help spur economic growth and reduce poverty. Other develop-
ment organizations, such as the United States Agency for International
Development (USAID) and otherbilateral aid agencies, sometimes use
the rule-of-law orthodoxy to promote such additional goals as good
governance and public safety, whether as ends in themselves or as steps
toward reducing poverty. The problems with the orthodoxy are not
these economic and political goals, per se, but its questionable assump-
tions, unproven impact, and insufficient attention to the legal needs of
the disadvantaged.3


